
   HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita , 
  Civil Judge,  

Sonitpur, Tezpur 
 

    Monday, the 17th day of August, 2015  
 
   TITLE  APPEAL NO. 1 of 2012 
 
 Sri Bipul Basumatary 
 Son of Late Madan Basumatary 
 Resident of village – Namonigaon 
 Rangapara, Mouza – Balipara 
 PO & PS – Rangapara 
 District - Sonitpur (Assam)   ........ Appellant/ Plaintiffs 
 
    -versus – 
 
1. Sri Gopal Basumatary 

Son of Late Bipin Basumatary 
  
2.  Sri Biju Basumatary 

Son of Late Bipin Basumatary 
 
Both residents of village-Tantsal Basti 
(Near Gabharu Bridge), 
Mouza – Missamari 
District - Sonitpur (Assam)  
 

3.    Sri Dhaneswar Basumatary 
  Son of Late Madan Basumatary 
 Resident of Rangapara Town, Ward No.3 
 Mouza – Balipara, PO & PS – Rangapara 
 District - Sonitpur (Assam)  

 
4.   Satish Basumatary ( since dead) 
 
5.   Smt. Abeli Basumatary 
 Daughter of late Madan Basumatary 
 
6. (1)  Sri Ramen Basumatary 
 Village & PO – Bakuri 
 Dist- Udalguri, Assam 
6. (2) Smt. Sasima Boro 
 Wife of Gobin Boro 
 Village & PO – Bakuri 
 Dist- Udalguri, Assam 
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6. (3)  Smt. Daibali Basumatary 
 Wife of Durga Basumatary 
 Village – Jalukbari 
 PO- Khairabari 
 Dist- Udalguri, Assam 
 
6. (4)  Smt. Lalita Boro 
 Wife of Ganesh Boro 
 Village – Khairabari 
 PO- Dimakuchi 
 Dist- Udalguri, Assam 
 
6. (5)  Smt. Kunja Boro 
 Wife of Niran Boro 
 Village – Satguri 
 PO- Bakuri 
 Dist- Udalguri, Assam 
 
6. (6)  Smt. Dalimi Boro 
 Wife of Bohiram Boro 
 Village – Hansara 
 PO- Dimakuchi 
 Dist- Udalguri, Assam 
 
7.   Smt. Ambika Basumatary 
 Daughter of late Madan Basumatary 
 
8.   Smt. Mamoni Basumatary 
 Daughter of late Madan Basumatary 
  
 Resident of Adabari Gaon 
 PO& PS - Rangapara 
 Dist- Sonitpur, Assam 
        ........ Respondent / defendants 
 
 
1.   Sri Bankim Baruah 
 Son of Late Hara Kumar Baruah 
 Resident of Rangapara Town, Ward No.4 
 Mouza - Balipara 
 PO & PS - Rangapara 
 Dist- Sonitpur, Assam 
 
2.   Sri Sapan Dey 
 Son of Late Sumanta Dey 
 Resident of Rangapara Town, Ward No.4 
 Mouza - Balipara 
 PO & PS - Rangapara 
 Dist- Sonitpur, Assam 
 
 
 



 

3 

3.   Sri Dipankar Dey 
 Son of Sri Binod Dey 
 Resident of Rangapara Town, Ward No.4 
 Mouza - Balipara 
 PO & PS - Rangapara 
 Dist- Sonitpur, Assam 
 
4.   Sri Krishna Mallik 
 Son of Chand Mohan Mallik 
 Resident of Namonigaon, Rangapara  
 Mouza - Balipara 
 Dist- Sonitpur, Assam 
 
5.   Sri Raju Biswakarma 
 Son of Sri Nandalal Biswakarma 
 Resident of Nagapathar, Rangapara  
 Mouza - Balipara 
 Dist- Sonitpur, Assam 
 
6.   Sri Pradip Mandal 
 Son of Shyam Charan Mandal 
 Resident of Ward No.3, Rangapara Town 
 Mouza - Balipara 
 Dist- Sonitpur, Assam  ........ Proforma Respondent 
      Proforma defendants 
  
 
 
  This appeal is coming on for final hearing or having been heard on 20th 

day of July, 2015.  

 

Mr. K. Sarma, 
 Advocate            ...... For the Appellant  
 
 Mr. Biraj Nath 
 Advocate     ...... For the respondents 
 

 
 And having stood for consideration this day, the 17th day of August, 

2015, the Court delivered the following Judgment :-   
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J   U   D  G  M   E  N  T 
 

 
1.  This appeal has been preferred by the appellant/ Plaintiff against 

the impugned judgment and decree, dated 19-11-2011, passed by learned 

Munsiff, Tezpur, Sonitpur in connection with Title Suit No. 39/2006, whereby 

learned Munsiff, Tezpur dismissed the suit. 

 

2.   The petitioners’ case, inter-alia, in brief, is that he had constructed 

the Assam type house on the schedule land and let them out on rent. The 

plaintiff further stated that his name had been mutated in land records and 

holding number of the house is also in his name. The pleading further disclosed 

that the dispute arose when the defendant without any right, title and interest 

over the tenanted room tried to take forcible possession over the schedule 

tenanted rooms. Hence, this case has been instituted seeking restraint over the 

illegal act of the defendant, granting appropriate injunction.  

 

3.  On the other hand, the defendants contested the suit by filing 

written statement. The defendants contended that the suit is not maintainable in 

its present form and it is bad for non-joinder of parties. The defendant stated 

that the averments made in the plaints are totally false and baseless. The 

defendants pleaded that the original owner of the suit land was late Madan 

Basumatary, deceased father of both the parties and that the suit land is part of 

their total joint property measuring 2 bigha, 3 katha and 18 lessas. The 

defendants further stated that the tenanted room has not been partitioned and it 

has been constructed from joint family income, thus, the plaintiff is not entitled 

to relief claimed and the suit is liable to be dismissed.  

 

4.  Upon perusal of the pleadings of both sides, learned lower Court 

has settled the following issues :  

 

(1) Whether there is any cause of action for the suit ?  

 

(2) Whether the suit is maintainable in its present form ? 
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(3) Whether the suit is bad for non-joinder of necessary    

party ? 

(4) Whether the plaintiff has possession over the suit land 

premises ?  

(5) Whether the plaintiff is entitle for a decree, as prayed for ?  

(6) To what other relief / reliefs the parties are entitled ? 

 

5.   During trial, plaintiff side has adduced 3 witnesses and exhibited 

certain documents to prove its case. Defendants also adduce evidence of 3 

witnesses but they did not appear for cross-examination, in spite of the fact that 

several dates were given, hence, vide order, 02-02-2011, the learned trial  Court 

had expunged the evidence of defendant and closed the defence evidence.  

 

6.   ISSUE NO. 1 

 
 1. Whether there is any cause of action for the suit ?  

 

  Plaintiff Bipul Basumatary stated that he is in khas possession of 

the schedule land and house structures standing over the suit land, described in 

the schedule of the plaint. The plaintiff in the year, 1987 constructed Assam type 

house over the suit land and let out the same on rent to the tenants. His name 

has been mutated in the land records and the holding number of the house and 

structures are also in his names. The plaintiff has been paying land revenue and 

municipal taxes in respect of the suit land to the competent authorities. On the 

other hand, the defendants have denied the aforesaid averments of plaintiff. The 

defendants stated that the suit land and houses thereon are their ancestral 

property left by their late father Madan Basumtary.  

 

  A cause of action is a bundle of essential facts. The plaintiff’s 

assertion of right over the suit land and denial the same by the defendants has 

created a cause of action between the parties. Thus, it appears that there is a 

cause of action for the suit. Hence, this issue is decided in the affirmative and in 

favour of the plaintiff.   
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7.   ISSUE NO. 2 
 

   2. Whether the suit is maintainable in its present form ? 

 

  This plea of maintainability of the suit has been raised by the 

defendants in their written statement. In their written statement, they have 

failed to show as to why and how the suit is not maintainable. In absence of any 

specific plea of maintainability, a suit cannot be said to be not maintainable. 

Hence, this issue is decided in the negative and against the defendant.  

 

8.   ISSUE NO. 3 
 

   3. Whether the suit is bad for non-joinder of necessary party ? 

 

  The defendants in their written statements stated that there are as 

many as 21 pattadars including the deceased father of the plaintiff and 

defendant No.2 and defendant No.4 in respect of the patta of the suit land. The 

defendants further stated that the suit land has not been partitioned among the 

pattadars and legal heirs of deceased pattadar Madan Basumatary, who are 

necessary parties of this suit.  

 

  In a suit for injunction, the court is not required to examine or 

investigate or to render a finding on the question of title, the only requirement is 

concerned with the possession. So, in view of aforesaid position, to determine 

the actual possession, all the legal heirs are not necessary parties in the suit. 

Hence, this issue is deiced in the negative and against the defendant.  

 

9.   ISSUE NO. 4 
 

  4. Whether the plaintiff has possession over the suit land premises ? – 

this is the vital issue to be adjudicated upon in this case.  

 

  This is a suit for permanent and perpetual injunction. 
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  Plaintiff Bipul Basumatary in his plaint as well as in his evidence in 

affidavit as PW-1 stated that he has been in khas possession over the schedule 

land and house structures standing thereon, constructing Assam type house and 

structures in the year, 1987 and let out the same on rent to the tenants. The 

plaintiff also pleaded that his name has been mutated in the record of rights and 

he has also obtained holding number in his name over the suit property. His 

further case is that he has been paying land revenue and taxes etc. over the suit 

land. The plaintiff and his tenant i.e. proforma defendants has possessing the 

schedule land and tenanted premises standing thereon. The proforma defendant 

No.2 Sri Swapan Dey had entered into the verbal tenancy agreement with the 

plaintiff in the month of January, 1990, proforma defendant No.3 Sri Dipankar 

Dey entered into the tenancy agreement with the plaintiff on 10-05-1995 and 

proforma defendant Nos.4 and 5 has possessing certain rooms by virtue of 

tenancy agreement.  

 

   In support of his case, the plaintiff has exhibited certified copy of 

jamabandi as Ext.1, valuation list for the year, 1988-89 of Rangapara Town 

Committee as Ext.2, land revenue paying receipts in the name of Bipul 

Basumatary as Ext.4(1), 4(2) 4(3) and 4(4), demand notice of Rangapara Town 

Committee dated 03-06-1996 as Ext.5.  

 

   During cross-examination, PW-1 admitted that the suit land 

originally belonged to his late father Madan Basumtary, who died leaving behind 

him, three sons, including him and five daughters.  The names of the sons are 

Bipul Basumtary, himself and Dhaneswar Basumtary. He also admitted that all 

the landed property of his late father Madan Basumtary, including the suit land, 

have not yet been partitioned amongst the legal heirs of late Modan Basumatary.  

 

  PW-2 Kobiram Boro, brother –in-law of the plaintiff, in cross-

examination, stated that the suit land is situated at Namonigaon. This PW-2 

further stated that he has no personal knowledge about the alleged dispute 

between the parties over the suit land.  
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   PW-3 Batu Ram Basumatary, a brother-in-law of the plaintiff, 

during cross-examination, stated that the suit land had been partitioned among 

the legal heirs of late Modan Basumatary. He cannot say on which date and year, 

the suit land was partitioned. PW-3 also stated that that the suit land is situated 

at Namonigaon.  

 

  It is not in dispute that the suit land is originally belonged to late 

Modan Basumatary, father of the plaintiff, defendant No.1 and defendant No.4. It 

is also not in dispute that both the plaintiff and defendant No1 and defendant 

No.4 are the sons and legal heirs of late Modan Basumatary. It is further not in 

dispute that all the landed properties of late Modan Basumatary, including the 

suit land, has not been partitioned as yet amongst the legal heirs of late Modan 

Basumatary.  

 

  Both PW-2 and PW-3 could not specifically state about the actual 

area of the suit land.  

 

  From the suit schedule of the plaint, it reveals that the suit land is 

situated at Rangapara Town, Ward No.3, whereas PW-2 and PW-3 stated that 

the suit land is situated at village – Namonigaon. Thus, PW-2 and PW-3 neither 

could specifically state about the actual area of the suit land nor could specifically 

state as to where the suit land is situated. That apart, both the witnesses have 

also made contradictory statements each other. Therefore, the testimony of the 

two witnesses are not at all believable.  

   

  In order to obtain a decree for perpetual injunction, the plaintiff 

must show his lawful possession over the suit land. Here in the present case, it is 

admitted fact that late Modan Basumatary was the original owner and possessor 

amongst other landed properties, including the suit land and suit houses. The 

properties of late Modan Basumatary was not partitioned amongst his legal heirs. 

The claim of the plaintiff is that he has been in possession over the suit land 

since 1987 is not supported at all by the other witnesses. On the other hand, the 

defendants have disputed the possession of the plaintiff over the suit land.  
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 In view of the above, it is seen that possession of the plaintiff over the 

suit land is disputed. Hence, this issue is decided in the negative and against the 

plaintiff.  

 

10. ISSUE NOS. 5 and 6 

 
5. Whether the plaintiff is entitle for a decree, as prayed for ?  

6. To what other relief / reliefs the parties are entitled ? 

 

  Both the issues are co-related each other, and hence, for 

convenience, taken together for discussion.  

 

 In view of the discussions and decisions made in Issue No.4, both 

the issues are decided accordingly.  

 

  In the light of above discussions and decisions, made issue Nos. 4, 

5 and 6, I do not find any justified reason to interfere with the impugned 

judgment and decree, dated 19-11-2011, passed by the learned Munsiff, Tezpur, 

Sonitpur in connection with Title Suit No. 39/2006. Hence, the appeal is 

dismissed and the judgment and decree, dated 19-11-2011, passed by the 

learned Munsiff, Tezpur, in Title Suit No. 39/2006, is hereby upheld.  

 

  Prepare a decree accordingly.  

 

  Parties shall bear their own cost.  

 

  The appeal is disposed of accordingly.  
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 Send the case record along with a copy of this judgment to the learned 

Munsiff, No.1, Tezpur.  

 

              Given under my hand and seal of this Court on this day, the 17th 

day of August, 2015.  

  
 

     

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  
transcribed be me : 
        
(J. K. Muru), Steno.    *** 

(P.C. Kalita ) 
Civil Judge  
Sonitpur, Tezpur 

 (P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


